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U.S. Customs Service 


Treasury Decisions 


(T.D. 02-25) 


DUTY-FREE TREATMENT OF ARTICLES IMPORTED IN 
CONNECTION WITH THE VOLVO OCEAN RACE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of designation of international athletic event for pur- 
poses of preferential tariff provision. 


SUMMARY: This notice advises the public of the designation of the Vol- 
vo Ocean Race, a round-the-world international sailing competition, as 
a qualifying international athletic event under subheading 9817.60.00, 
Harmonized Tariff Schedule of the United States (HTSUS). 


EFFECTIVE DATE: Effective for merchandise entered or withdrawn 
from warehouse for consumption on or after March 1, 2002. 


FOR FURTHER INFORMATION CONTACT: Craig A. Walker, Office 
of Regulations & Rulings (202-927-1116). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 1456 of the Tariff Suspension and Trade Act of 2000 (the 
“Act”) (PL. 106-476, 114 Stat. 2101) promulgated the duty-free treat- 
ment provided under subheading 9817.60.00, HTSUS, for certain ar- 
ticles brought into the U.S. for certain international athletic events. 
Subheading 9817.60.00, HTSUS, which implements section 1456(a) of 
the Act, states: 


Any of the following articles not intended for sale or distribution to 
the public: personal effects of aliens who are participants in, offi- 
cials of, or accredited members of delegations to, an international 
athletic event held in the United States, such as the Olympics and 
Paralympics, the Goodwill Games, the Special Olympics World 
Games, the World Cup Soccer Games, or any similar international 
athletic event as the Secretary of the Treasury may determine, and 
of persons who are immediate family members of or servants to any 
of the foregoing persons; equipment and materials imported in con- 
nection with any such foregoing event by or on behalf of the forego- 
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ing persons or the organizing committee of such an event, articles 
to be used in exhibitions depicting the culture of a country partici- 
pating in such an event; and, if consistent with the foregoing, such 
other articles as the Secretary of the Treasury may allow. 


Section 1456(b) of the Act, as implemented in Note 6 of Subchapter 
XII, HTSUS, provides that “[a]ny article exempt from duty under head- 
ing 9817.60.00 shall be free of taxes and fees that may otherwise be ap- 
plicable, but shall not be free or otherwise exempt or excluded from 
routine or other inspections as may be required by the Customs Ser- 
vice. 

The Volvo Ocean Race (formerly known as the Whitbread Round the 
World Race) is a premier international sailing competition that takes 
place every four years and touches five continents and nine countries 
around the world. The current race, with seven teams participating, be- 
gan in Southampton England on September 23, 2001, and is expected to 
take approximately nine months from start to finish. The fifth and sixth 
stopovers during the race are Miami, Florida, and Baltimore/Annapolis, 
Maryland. 

Counsel for the Volvo Ocean Race has requested that the event be des- 
ignated as a qualifying international athletic event for purposes of sub- 
heading 9817.60.00, HTSUS. 


DETERMINATION 


Section 1456 of the Tariff Suspension and Trade Act of 2000 provides 
that the Secretary of Treasury may determine that international athlet- 
ic events not explicitly mentioned in the statute qualify as similar to 
those mentioned for purposes of the duty-free treatment provided for in 
subheading 9817.60.00, HTSUS. 

It is determined that the Volvo Ocean Race qualifies as a similar inter- 
national athletic event in accordance with section 1456 of the Tariff Sus- 
pension and Trade Act of 2000. Therefore, articles meeting the 
conditions and requirements set forth in subheading 9817.60.00, 
HTSUS, imported in connection with the Volvo Ocean Race, will be en- 
titled to duty-free treatment. 

ROBERT C. BONNER, 
Commissioner of Customs. 


Approved: May 8, 2002. 
GORDANA EARP 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 14, 2002 (67 FR 34518)] 





U.S. CUSTOMS SERVICE 


(T.D. 02-26) 
TUNA FISH—TARIFF-RATE QUOTA 
THE TARIFF-RATE QUOTA FOR CALENDAR YEAR 2002, ON TUNA 


CLASSIFIABLE UNDER SUBHEADING 1604.14.20, HARMONIZED TARIFF 
SCHEDULE OF THE UNITED STATES (HTSUS). 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Announcement of the quota quantity for tuna for Calendar 
Year 2002. 


SUMMARY: Each year the tariff-rate quota for tuna fish described in 
subheading 1604.14.20, HTSUS, is based on the United States canned 
tuna production for the preceding calendar year. This document sets 
forth the quota for calendar year 2002. 


EFFECTIVE DATES: The 2002 tariff-rate quota is applicable to tuna 
fish entered, or withdrawn from warehouse, for consumption during the 
period January 1, through December 31, 2002. 


FOR FURTHER INFORMATION CONTACT: Connie Chancey, Chief, 
Quota Branch, Textile Enforcement and Operations Division, Trade 
Programs, Office of Field Operations, U.S. Customs Service, Washing- 
ton, D.C. 20229, (202) 927-5399. 
BACKGROUND 

It has now been determined that 18,119,908 kilograms of tuna may be 
entered for consumption or withdrawn from warehouse for consump- 
tion during the Calendar Year 2002, at the rate of 6 percent ad valorem 
under subheading 1604.14.20, HTSUS. Any such tuna which is entered, 
or withdrawn from warehouse, for consumption during the current cal- 


endar year in excess of this quota will be dutiable at the rate of 12.5 per- 
cent ad valorem under subheading 1604.14.30 HTSUS. 


Dated: May 2, 2002. 


ROBERT C. BONNER, 
Commissioner. 


[Published in the Federal Register, May 14, 2002 (67 FR 34518)] 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 2—2002) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of February 2002. The 
last notice was published in the CUSTOMS BULLETIN on March 6, 2002. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: May 10, 2002. 


JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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U.S. CUSTOMS SERVICE 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 3-2002) 
AGENCY: U.S. Customs Service, Department of the Treasury. 
SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of March 2002. The last 
notice was published in the CUSTOMS BULLETIN on March 6, 2002. 
Corrections or information to update files may be sent to U.S. Cus- 


toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 


Chief, Intellectual Property Rights Branch, (202) 927-2330. 


Dated: May 10, 2002. 
JOANNE ROMAN STUMP 
Ch lef, 


Intellectual Property Rights Branch. 


The list of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 22, MAY 29, 2002 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 4-2002) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of April 2002. The last 
notice was published in the CUSTOMS BULLETIN on March 6, 2002. 


Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W,, Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: May 10, 2002. 


JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 22, MAY 29, 2002 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 15, 2002. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER 
AND REVOCATION OF TREATMENT RELATING TO 
CLASSIFICATION OF CREAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to the classification of cream. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of cream and revoke any treatment previously accorded 
by the Customs Service to substantially identical transactions. Com- 
ments are invited on the correctness of the intended action. 


DATE: Comments must be received on or before June 28, 2002. 


ADDRESS: Written comments are to be addressed to: U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue. N.W,, Washington, D.C. 20229. Comments 
submitted may be inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Peter T. Lynch, General 
Classification Branch, 202-927-1396. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify a ruling letter pertain- 
ing to the tariff classification of cream. Although in this notice Customs 
is specifically referring to one ruling, New York Ruling Letter (NY) 
E83139, dated June 25, 1999, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases for 
rulings in addition to the one identified. No further rulings have been 
found. This notice will cover any rulings on this merchandise which may 
exist but have not been specifically identified. Any party who has re- 
ceived an interpretive ruling or decision (i.e., ruling letter, internal ad- 
vice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise the Customs Service 
during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued to a 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise the Customs Service of substantially identical 
transactions or ofa specific ruling not identified in this notice, may raise 
issues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to this notice. 
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In NY E83139, dated June 25, 1999, the classification of a product 
commonly referred to as Puck Cream Pure and Natural was determined 
to be in subheading 0402.99.7000, HTSUS, if the product was entered 
under quota, or 0402.99.9000, HTSUS, if entered outside the quota. 
This ruling letter is set forth in “Attachment A” to this document. Since 
the issuance of that ruling, Customs has had a chance to review the clas- 
sification of this merchandise and has determined that the classification 
is in error. Customs now believes the correct classification of Puck 
Cream Pure and Natural, which is a liquid cream that has not been con- 
centrated nor sweetened, is subheading 0401.30.0500, HTSUS, if the 
product is entered under quota. If the quota rate is closed, the classifica- 
tion is in subheading 0401.30.2500, HTSUS. The classifications pro- 
vided for two other products in NY E83139 are correct and are not 
affected by this action. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY 
E83139, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 964777 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: May 10, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 25, 1999. 


CLA-2-04:RR:NC:2:231 £83139 
Category: Classification 
Tariff No. 0402.99.7000, 0402.99.9000, 
1901.90.4200, and 1901.90.4300 
Mr. BILL HELMS 
SCHMIDT, PRITCHARD AND COMPANY, INC 
9801 West Lawrence Avenue 
Schiller Park, IL 60176 


Re: The tariff classification of Danish cream from Denmark. 


DEAR Mr. HELMs: 


In your letter, dated June 2, 1999, you have requested a tariff classification ruling on 
behalf of your clients, MD Foods USA, Inc., Union, NJ and Ziyad Brothers, Cicero, IL. 
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The merchandise is described thus: 


1. Item #91384, “Puck Cream With Strawberry,” is strawberry flavored Danish 
cream. The ingredients are fresh cream, sugar, vegetable thickeners (E471 made from 
soybean oil, E401, and E410), natural strawberry flavoring, salt, and coloring (E110 
and F129). The butterfat content is 23 percent. The product is solely preserved by 
sterilization. It is packed in cylindrical tins (with snap tops) that measure 2 15/16 
inches in diameter and 2 inches in height. The net weight is 6 ounces (170 grams). 

2. Item #91365, “Puck Cream With Honey,” is honey flavored Danish cream. The 
ingredients are fresh cream, sugar, honey, vegetable thickeners (E471 made from soy- 
bean oil, E401, and E410), and salt. The butterfat content is 23 percent. The product 
is solely preserved by sterilization. It is packed in cylindrical tins (with snap tops) that 
measure 2 15/16 inches in diameter and 2 inches in height. The net weight is 6 ounces. 

3. Item #91379, “Puck Cream Pure and Natural,” is plain flavored Danish cream 
The ingredients are fresh cream made from cow’s milk, butterfat (minimum 23 per- 
cent), vegetable thickeners (soybean oil, sodium alginate, and locust bean gum), and 
salt. The product is solely preserved by sterilization. It is packed in cylindrical tins 
(with snap tops) that measure 2 15/16 inches in diameter and 2 inches in height. The 
net weight is 6 ounces. 


If entered under quota, the applicable tariff provision for “Puck Cream With Honey” 
(item #91365) and “Puck Cream Pure and Natural” (item #91379) will be 0402.99.7000, 
Harmonized Tariff Schedule of the United States (HTS), which provides for milk and 
cream, concentrated or containing added sugar or other sweetening matter, other, other, 
other, described in additional U.S. note 10 to chapter 4 and entered pursuant to its provi- 
sions. The rate of duty will be 17.5 percent ad valorem. 

If entered outside the quota, the applicable tariff provision for “Puck Cream With 
Honey” (item #91365) and “Puck Cream Pure and Natural” (item #91379) will be 
0402.99.9000, HTS, which provides for milk and cream, concentrated or containing added 
sugar or other sweetening matter, other, other, other, other. The rate of duty will be 47.7 
cents per kilogram, plus 15.3 percent ad valorem. In addition, products classified in sub- 
heading 0402.99.9000, HTS, will be subject to additional duties based on their value, as 
described in subheadings 9904.04.50-9904.05.01. 

If entered under quota, the applicable tariff provision for “Puck Cream With Strawber- 
ry” (item #91384) will be 1901.90.4200, HTS, which provides for food preparations of 
goods of headings 0401 to 0404, not containing cocoa * * * not elsewhere specified or in- 
cluded * * * other, dairy products described in additional U.S. note 1 to chapter 4, dairy 
preparations containing over 10 percent by weight of milk solids, described in additional 
US. note 10 to chapter 4 and entered pursuant to its provisions. The rate of duty will be 16 
percent ad valorem. 

If entered outside the quota, the applicable tariff provision for “Puck Cream With 
Strawberry” (item #91384) will be 1901.90.4300, HTS, and will be dutiable at US $1.065 
per kilogram, plus 14 percent ad valorem. In addition, products classified in subheading 
1901.90.4300, HTS, will be subject to additional duties based on their value, as described 
in subheadings 9904.04.50-9904.05.01, HTS. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 CFR 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Thomas Brady at (212) 
637-7064. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 964777ptl 
Category: Classification 
Tariff No. 0401.30.0500/0401.30.2500 
Ms. LARA AUSTRINS 
RODRIGUEZ, O’DONNELL, FUERST, GONZALEZ & WILLIAMS 
20 North Wacker Drive 
Suite 1416 
Chicago, IL 60606 


Re: Puck Cream Pure and Natural; Modification of NY £83139. 


DEAR Ms. AUSTRINS: 

Thisisin response to your letter of January 4, 2001, on behalf of Ziyad Brothers Import- 
ing, requesting reconsideration of NY £83139, dated June 25, 1999, insofar asit related to 
the classification of Puck Cream Pure and Natural, under the Harmonized Tariff Sched- 
ule of the United States (HTSUS). NY E83139 was issued to Schmidt, Pritchard and Com- 
pany, Inc., on behalf of both Ziyad Brothers and MD Foods, USA, Inc., and classified three 
products. The classification of the other two products has not been questioned and is not 
affected by this ruling. A copy of this ruling is being provided to Schmidt, Pritchard and 
Company. 


Facts: 


Puck Cream Pure and Natural is described as plain flavored Danish cream. It contains 
fresh cream from cow’s milk, butterfat (minimum 23 percent), vegetable thickeners (soy- 
bean oil, sodium alginate, and locust bean gum), and salt. The product is solely preserved 


by sterilization. It is packed in cylindrical tins (with snap tops) that measure 2 15/16 inch- 
es in diameter and 2 inches in height. The net weight is 6 ounces. 

In your request for reconsideration, you point out that the Puck Cream Pure and Natu- 
ral does not contain any added sugar or other sweetening matter. Because of this, you state 
that the Puck Cream Pure and Natural should not be classified in subheading 
0402.99.7000 or 0402.99.9000, HTSUS, but rather should be classified in subheading 
0402.91.1000 or 0402.91.7000, HTSUS, depending on whether it is entered under quotaor 
not. 

We have reviewed your letter and agree that the classification provided for Puck Cream 
Pure and Natural in NY E 83139 isincorrect. However, for the reasons stated below, we do 
not agree that the product is classified in the subheading you have suggested. As discussed 
below, the correct classification of Puck Cream Pure and Natural is subheading 
0401.30.0500, HTSUS, or 0401.30.2500, HTSUS, dependingon whether the product isim- 
ported within the quota. 


Issue: 


What is the classification of Puck Cream Pure and Natural? 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the Un‘ted States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). The systematic 
detail of the HTSUS is such that virtually all goods are classified by application of GRI 1, 
that is, according to the terms of the headings of the tariff schedule and any relative Sec- 
tion or Chapter Notes. In the event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied in order. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are the official interpretation of the Harmonized System at the 
international level. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 
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The HTSUS provisions under consideration are as follows: 


0401 Milk and cream, not concentrated nor containing added sugar or other 
sweetening matter: 
0401.30 Of a fat content, by weight, exceeding 6 percent: 
Of a fat content, by weight, not exceeding 45 percent: 


* * * * * * 


0401.30.0500 Described in additional U.S. note 5 to this chapter and en- 
tered pursuant to its provisions 
0401.30.2500 Other! 
(1 See Subheadings 9904.04.01-9904.04.08) 
0402 Milk and cream, concentrated or containing added sugar or other 
sweetening matter: 
Other 


0402.91 Not containing added sugar or other sweetening matter: 
Described in additional U.S. note 11 to this chapter and 
entered pursuant to its provisions: 

0402.91.1000 In airtight containers 
Other 

0402.91.7000 In airtight containers! 

( See subheadings 9904.05.02-9904.05.19) 

0402.99 Other: 

Other: 

0402.99.7000 Described in additional U.S. note 10 to this chapter and 
entered pursuant to its provisions 

0402.99.9000 Other? 

(2 See subheadings 9904.04.50-9904.05.01) 
The classification of Puck Cream Pure and Natural, an all-liquid cream, will be under 
GRI !, with consideration given to the direction provided in the EN to heading 0401. 
The EN to heading 04.01 states: 


This heading covers milk (as defined in Note 1 to this Chapter) and cream, whether 
or not pasteurized, sterilized or otherwise preserved, homogenised or peptonised; but 
it excludes milk and cream which have been concentrated or which contain added 
sugar or other sweetening matter (heading 04.02) and curdled, fermented or acidi- 
fied milk and cream (heading 04.03) 

The EN to heading 04.02 states: 


This heading covers milk (as defined in Note 1 to this Chapter) and cream, concen- 
trated (for example, evaporated) or containing added sugar or other sweetening mat- 
ter, whether liquid, paste or solid (in blocks, powder or granules) and whether or not 
preserved or reconstituted. 

Heading 0401 provides for all liquid cream which is not concentrated or which does not 
contain added sugar or other sweetening matter. Heading 0402 provides for cream that is 
concentrated (for example evaporated) or which contains added sugar or other sweeten- 
ing matter. 

In rulings on a variety of cream products, Customs has held that cream that is neither 
concentrated, nor sweetened, and that has a fat content exceeding 6 percent by weight, 
but not exceeding 45 percent, is classifiable in subheading 0401.30.0500, if entered under 
quota, or 0401.30.2500, if entered outside the quota 

In NY 813695, dated August 30, 1995, “Balade Low Fat Whipping Cream” is cream con- 
taining butterfat (20 percent minimum), non-fat milk solids (8 percent), and carrageen 
(0.015 percent) was classified in subheadings 0401.30.0500/0401.30.2500, HTSUS 

In NY C81266, dated October 31, 1997, “Danish Dairy Cream” composed of 99 percent 
pasteurized cow’s cream and one percent vegetable thickening agents E471 (monoglycer- 
ides and diglycerides of edible fatty acids), E403 (sodium alginate), and E410 (locust bean 
gum) was classified in subheadings 0401.30.0500/0401.30.2500, HTSUS. 

In NY C82114, dated December 8, 1997, “Elle and Vire Special Cream for Fast 
Sauces—20 Percent” was classified in subheadings 0401.30.0500/0401.30.2500, HTSUS. 
The “20 Percent” indicated the fat content by weight. The ingredients were 63 percent 
cream (made from cow’s milk), 35.7 percent skim milk, 0.5 percent monoglycerides and 


diglycerides, 0.3 percent sodium alginate, 0.3 percent xanthan gum, and 0.2 percent caro- 
tene. 
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In NY E85271, dated July 30, 1999, a coffee cream, is a milk product which has cream, 
vitamin fortification, with a milk fat content of 12 percent or 10 percent was classified in 
subheadings 0401.30.0500/0401.30.2500, HTSUS. 

In all these, and other uncited rulings, Customs has consistently held that cream which 
is not concentrated and does not contain added sugar or other sweetening matter is classi- 
fiable in heading 0401, HTSUS. 

Accordingly, the classification you have requested, 0402, HTSUS, which covers cream 
that is either concentrated or contains added sugar or other sweetening matter is inap- 
propriate because of the composition of Puck Cream Pure and Natural. Because Puck 
Cream Pure and Natural is neither concentrated nor contains added sugar or other sweet- 
ening matter, the original classification provided by Customs in NY E83139 in subhead- 
ings 0402.99.70/0402.99.90, HTSUS, is incorrect. The correct classification of Puck 
Cream Pure and Natural is subheading 0401.30.0500, HTSUS, or 0401.30.2500, HTSUS, 
depending on whether it is entered under quota or not. 


Holding: 

Puck Cream Pure and Natural, containing fresh cream from cow’s milk, butterfat 
(minimum 23 percent), vegetable thickeners (soybean oil, sodium alginate, and locust 
bean gum), and salt, is classified in tariff rate quota subheading 0401.30.0500, HTSUS, If 


the tariff rate quota has closed, the product is classified in subheading 0401.30.2500, 
HTSUS. 


NY E83139, dated June 25, 1999, is modified in accordance with this letter insofar as it 
relates to the classification of Puck Cream Pure and Natural. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION AND MODIFICATION OF RULINGS 
LETTERS AND REVOCATION OF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF FOOT-PROPELLED SCOOTERS 
AND A SCOOTER REPAIR KIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation and modification of ruling let- 
ters and revocation of treatment relating to tariff classification of foot- 
propelled scooters and a scooter repair kit. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises in- 
terested parties that Customs is revoking seven ruling letters and 
modifying another pertaining to the tariff classification of foot-pro- 
pelled scooters and a scooter repair kit under the Harmonized Tariff 
Schedule of the United States (“HTSUS”). Similarly, Customs is revok- 
ing any treatment previously accorded by Customs to substantially 
identical transactions. Customs invites comments on the correctness of 
the proposed action. 


DATE: Comments must be received on or before June 28, 2002. 
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ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, NW, Washington, D.C. 20229. Comments 
submitted may be inspected at the same address during regular busi- 
ness hours. 


FOR FURTHER INFORMATION CONTACT: Deborah Stern, General 
Classification Branch (202) 927-1638. After June 8, 2002, please call 
(202) 572-8785. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are in- 
formed compliance and shared responsibility. These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, the 
law imposes a greater obligation on Customs to provide the public with 
improved information concerning the trade community’s responsibili- 
ties and rights under the Customs and related laws. In addition, both the 
trade and Customs share responsibility in carrying out import require- 
ments. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke seven ruling letters and modify another pertaining to 
the tariff classification of foot-propelled scooters and a scooter repair 
kit. Although in this notice Customs is specifically referring to eight rul- 
ings (NY G86035, NY G84149, NY G83804, NY G80928, NY G86641, NY 
G87032, NY G87262 and NY G83603) this notice covers any rulings on 
this merchandise which may exist but have not been specifically identi- 
fied. Customs has undertaken reasonable efforts to search existing data- 
bases for rulings in addition to the eight identified. No additional 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this no- 
tice should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical transac- 
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tions. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying a ruling of a third party to importations of the same or 
similar merchandise, or to the importer’s or Customs’ previous inter- 
pretation of the Harmonized Tariff Schedule of the United States. Any 
person involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical transactions or of a specific ruling not 
identified in this notice may raise issues of reasonable care on the part of 
the importer or its agents for importations of merchandise subsequent 
to the effective date of the final notice of the proposed action. 

In NY G86035, dated January 5, 2001, NY G84149, dated November 
9, 2001, NY G83804, dated November 3, 2000, NY G80928, dated Au- 
gust 15, 2000, NY G86641, dated February 6, 2001, NY G87032, dated 
February 20, 2001, NY G87262, dated February 27, 2001, Customs 
classified certain foot-propelled scooters in subheading 8716.80.50, 
HTSUS, as other vehicles not mechanically propelled. These rulings are 
set forth as attachments A through G. It is now Customs position that 
the scooters subject to the seven rulings are provided for eo nomine in 
subheading 9501.00.40, HTSUS, which provides for “Wheeled toys de- 
signed to be ridden by children (for example, tricycles, scooters, pedal 
cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: 
wheeled toys designed to be ridden by children and parts and accessories 
thereof: other.” Explanatory Note 95.01 describes foot-propelled scoot- 
ers and states that scooters are among the toys provided for in that head- 
ing. A scooter may be designed to be ridden by children and still capable 
of use on occasion by adults, or even to transport cargo. Nothing in head- 
ing 9501 requires sole use by children. These uses do not exclude the in- 
stant scooters from classification in heading 9501. Accordingly, those 
scooters are classifiable according to General Rule of Interpretation 
(GRI) 1 in subheading 9501.00.40, HTSUS. 

Customs notes that the Harmonized System Committee of the World 
Customs Organization recently decided that substantially similar two- 
or three-wheeled scooters, similar to the instant scooters, with adjust- 
able steering columns, small solid front and rear wheels and usually a 
foot brake on the rear wheel, were classifiable according to GRI 1 under 
heading 9501, HTSUS. 

In NY G83603, dated November 9, 2000, set forth as attachment H, 
Customs individually classified articles of a scooter repair kit in various 
provisions. The polyurethane wheels, foam handles and grip tape were 
classified in subheading 8716.90.50, HTSUS, which provides for parts of 
articles of heading 8716, HTSUS. As we no longer believe that the afore- 
mentioned scooters are classifiable in heading 8716, HTSUS, parts of 
those scooters are not classifiable in heading 8716, HTSUS. The poly- 
urethane wheels, foam handles and grip tape should be classified in sub- 
heading 9501.00.40, HTSUS, as parts of wheeled toys designed to be 
ridden by children. 
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Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to revoke NY 
G86035, NY G84149, NY G83804, NY G80928, NY G886641, NY 
G87032 and NY G87262, and to modify NY G83603 and any other ruling 
not specifically identified, to reflect the proper classification of the sub- 
ject merchandise or substantially similar merchandise, pursuant to the 
analyses set forth in HQ 965510 (Attachment I), HQ 965511 (Attach- 
ment J), HQ 965512 (Attachment K), HQ 965513 (Attachment L), HQ 
965514 (Attachment M), HQ 965515 (Attachment N), HQ 965516 (At- 
tachment O) and HQ 965517 (Attachment P), respectively. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treat- 
ment previously accorded by the Customs Service to substantially iden- 
tical merchandise. Before taking this action, we will give consideration 
to any written comments timely received. 


Dated: May 15, 2002. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
New York, NY, January 5, 2001. 
CLA-2-87:RR:NC:MM:101 G86035 

Category: Classification 

Tariff No. 8716.80.5090 
MR. PHILIP W. MASON 
SECRETARY TREASURER 
TRADERS CUSTOMS BROKERAGE LTD 
75 The East Mall 
Suite 205 
Toronto, Ontario, Canada M8Z 5W3 


Re: The tariff classification of a Scooter Model MW 1050 from Hong Kong. 


DEAR MR. MASON 

In your letter dated December 28, 2000 you requested a tariff classification ruling. 

You submitted a sample of a Scooter Model MW 1050. You indicate that the scooters are 
usually made from aluminum, but a few models are made from stainless steel. A mecha- 
nism near the front wheel allows the scooter to be folded for carrying or storage. The 
wheels are about 100 mm (4 inches) in diameter and are made from a tough, resilient plas- 
tic, with ball or roller bearings, and resemble those used on skateboards. The height of the 
handlebars is adjustable to suit both children and adults. On this model there is a mud- 
guard which can be depressed to act as a brake. The typical weight carrying capacity is 80 
kg (176 lbs.). Typical sizes are: Platform length 50 to 70 cm; handlebar height from 40 to 
75 cm. 

The applicable subheading for the Scooter Model MW 1050 will be 8716.80.5090, Har- 
monized Tariff Schedule of the United States (HTS), which provides for Trailers and semi- 
trailers; other vehicles not mechanically propelled; and parts thereof: Other vehicles: 
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Other * * * Other: Other. The rate of duty will be 3.2% ad valorem. This duty rate will re- 
main unchanged in the year 2001. 


This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, November 9, 2000. 


CLA-2-87:RR:NC:MM:101 G84149 
Category: Classification 


Tariff No. 8716.80.5090 
Mr. BoB KING 


CUSTOMS MANAGER 

MEIJER, INC. 

2929 Walker, N.W,, 

Grand Rapids, MI 49544-9428 


Re: The tariff classification of a Power Edge Streetboard from Taiwan. 


DEAR Mk. KING 

In your letter dated October 31, 2000 you requested a tariff classification ruling. 

You submitted a sample of the Power Edge Streetboard (UPC #7-13733-46924)—a 
scooter that you state is designed to be ridden by children and teenagers. The board has 
two plastic wheels connected to a 19.5 inch long board made of aluminum alloy with an 
adjustable handle bar and foot brake. You state that the handlebar may be raised to a 
height of approximately 24 inches from its base. It has two removable foam padded grips. 
Pushing with one leg propels the scooter and the rear foot brake operates by applying pres- 
sure to the back wheel. The Streetboard can be folded and the grips removed for storage in 
the carry bag that accompanies the scooter. 

The applicable subheading for the Power Edge Streetboard will be 8716.80.5090, Har- 
monized Tariff Schedule of the United States (HTS), which provides for Trailers and 
semi-trailers; other vehicles not mechanically propelled; and parts thereof: Other vehicles: 
Other * * * Other: Other. The rate of duty will be 3.2% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
U.S. Customs SERVICE, 
New York, NY, November 3, 2000. 
CLA-2-87:RR:NC:MM:101 G83804 
Category: Classification 
Tariff No. 8716.80.5090 
MR. PAUL LEITNER 
CONTINENTAL AGENCY, INC 
CUSTOMHOUSE BROKERS 
535 Brea Canyon Rd., 
Walnut, CA 91789 


Re: The tariff classification of Ninja Children’s Mini-Scooter from Taiwan. 


DEAR Mk. LEITNER: 

In your letter dated October 2, 2000 you requested a tariff classification ruling on behalf 
of your client Zenital Inc 

You submitted a sample as well as advertising literature of the “Ninja Children’s Mini- 
Scooter.” You state that the scooter is designed and marketed for use by children. The 
scooter is made of an unspecified metal alloy. It has two 100-mm PU wheels. The handle- 
bars fold and are adjustable in height. The scooter also has an alloy fender that is also used 
as the brake. The scooter is foldable for ease in transport. Its folded size is 23.6” x 4.3” x 
6.3”. It weighs 6.2 Ibs. 

You state that Zenital’s scooter is designed and marketed for use by children and that 
the packaging expressly identifies it as a “Children’s Mini-Scooter”. You therefore suggest 
that the scooter is properly classified under HTS 9501.00.4000, which provides for 
Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal cars); 
* * *- Wheeled toys designed to be ridden by children and parts and accessories thereof: 
Other. The duty rate is Free. 

Even though you indicate that the “Ninja Children’s Mini-Scooter” is designed and 
marketed for use by children it is similar in design and construction to other imported 
scooters that are not designed to be limited to the use by children. We, therefore do not 
concur with your claim that the “Ninja Children’s Mini-Scooter” is properly classified un- 
der HTS 9501.00.4000. 

The applicable subheading for the “Ninja Children’s Mini-Scooter” will be 
8716.80.5090, Harmonized Tariff Schedule of the United States (HTS), which provides 
for Trailers and semi-trailers; other vehicles not mechanically propelled; and parts thereof: 
Other vehicles: Other * * * Other: Other. The rate of duty will be 3.2% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, August 15, 2000. 


CLA-2-87:RR:NC:MM:101 
Category: Classification 


Tariff No. 8716.80.5090 
Mr. RON REUBEN 


TECHNICAL ADVISOR 

DANZAS AEI CUSTOMS BROKERAGE SERVICES 
5510 West 102nd Street 

Los Angeles, CA 90045 


Re: The tariff classification of a “Micro Scooter” from China. 


DEAR MR. REUBEN: 


In your letter dated July 25, 2000 you requested a tariff classification ruling on behalf of 
your client Huffy Bicycles, Inc. 
You submitted a sample of the “Micro Scooter” that has the following features: 


The scooter consists of an aluminum platform on which an individual can stand to 
operate the vehicle by usinga leg to push on the ground below. The platform is 20 inch- 
es (50 cm) long by 4 inches (10 cm) wide, with a retractable, two position steering col- 
umn. 

The retractable steering column measures 18 inches (45 cm) at its shortest. Its full 
extension measures an additional 13 inches (33 cm). The desired extension is locked 
into place by a locking lever located on the column. 

The steering column is welded to a two-position swivel that is mounted on the plat- 
form. One position locks the steering column into a ready-to-use position, perpendic- 
ular to the platform. The other position locks the steering column into a snug, 
carrying or storage position parallel to the platform. A lever is used to change posi- 
tions. 

The scooter has two hard plastic wheels, both with a 4-inch (10-cm) diameter. The 
rear wheel is welded to the rear of the platform and the front wheel is welded to the 
steering column. The rear wheel is protected by a 2-inch by 5-inch fender. The fender 
also provides some braking ability when the user presses the fender directly onto the 
rear wheel. 

The scooter weighs 6.5 Ibs. 

For storage compactness, the two steering handles can be removed by pushing the 
buttons in the eyeholes on the top of the steering column 


You state that the importer believes that the Micro Scooter can be classified HTS 
9501.00.4000, which provides for Wheeled toys designed to be ridden by children (for exam- 
ple, tricycles, scooters, pedal cars); dolls’ carriages and dolls strollers; parts and accesso- 
ries thereof: Wheeled toys designed to be ridden by children and parts and accessories 
thereof: Other. 

We disagree with your proposed classification. HTS Heading 9501 covers “Wheeled 
Toys Designed To Be Ridden by Children”. For goods to fall within this heading, the 
wheeled product must be designed for exclusive use by children. Usually size makes that 
determination simple. However, in the case of a scooter, which is open in its design, the 
determination becomes a little more difficult. In the case of the instant product, it is of 
sturdy construction and is capable of holding up to two hundred fifty pounds. The fact that 
the product is small is a design feature to make it more portable when not in use. It isclear 
from the marketing that the instant scooter is not designed for use exclusively by children. 
Therefore, it can not be classified within heading 9501. 

The applicable subheading for the “Micro Scooter” will be 8716.80.5090, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Trailers and semi-trailers; 
other vehicles not mechanically propelled; and parts thereof: Other vehicles: Other * * * 
Other: Other. The rate of duty will be 3.2% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 





U.S. CUSTOMS SERVICE 29 


regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 
ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
New York, NY, February 6, 2001. 


CLA-2-87:RR:NC:MM:101 G86641 
Category: Classification 
Tariff No. 8716.80.5090 
MR. MILTON WEINBERG 
TOWER GROUP INTERNATIONAL, INC. 
2400 Marine Avenue 
Redondo Beach, CA 90278 


Re: The tariff classification of the “J-Go” Scooter from China. 


DEAR MR. WEINBERG: 

In your letter dated January 10, 2001 you requested a tariff classification ruling on be- 
half of your client Trentech LLC. 

You submitted a sample of the “I-Go” Scooter. You state that the scooter can be folded 
when not in use. The scooter consists of an aluminum platform on which the individual 
stands to operate by using a leg to push on the ground. The movement of the individual’s 
leg pushing against the pavement propels the scooter. You state that the scooter is de- 
signed to support up to 175 lbs. in weight. The retractable steering column can be lockedin 
various heights to make allowance for the size of the operator. The scooter has two hard 
plastic wheels that are both the same diameter. 

You state that because “* * * its principle use is for the amusement of children” this 
scooter should be classified as a child’s scooter under HTS 9501.00.4000, which provides 
for Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 
cars); dolls’ carriages and dolls strollers; parts and accessories thereof: Wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: Other. 

We disagree with your proposed classification. HTS Heading 9501 covers “Wheeled 
Toys Designed To Be Ridden by Children”. For goods to fall within this heading, the 
wheeled product must be designed for exclusive use by children. Usually size makes that 
determination simple. However, in the case of a scooter, which is open in its design, the 
determination becomes a little more difficult. In the case of the instant product, it is of 
sturdy construction and is capable of holding up to 175 pounds. The fact that the product is 
small is a design feature to make it more portable when not in use. It is clear from the mar- 
keting that the instant scooter is not designed for use exclusively by children. The “I-Go” 
Scooter is not, by its own admission, a toy for children’s use. According to the Assembly 
Manual it warns, “This is not a toy, children have to be under the supervision of adult (sic) 
for using the scooter.” In fact, we have information that adults up to 65 years of age as well 
as children use scooters of this type. Therefore, it can not be classified within heading 
9501. 

The applicable subheading for the “I-Go” Scooter will be 8716.80.5090, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Trailers and semi-trailers; 
other vehicles not mechanically propelled; and parts thereof: Other vehicles: Other * * * 
Other: Other. The rate of duty will be 3.2% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
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regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 
ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, February 20, 2001. 


CLA-2-87:RR:NC:MM:101 G87032 
Category: Classification 
Tariff No. 8716.80.5090 
Mr. ARLEN T. EPSTEIN 


TOMPKINS & DAVIDSON, LLP 
One Astor Plaza 

1515 Broadway 

New York, NY 10036-8901 


Re: The tariff classification of the “Zinger” Scooter from China. 


DEAR MR. EPSTEIN: 


In your letter dated February 6, 2001 you requested a tariff classification ruling on be- 
half of your client, E & B Giftware, Inc. 
You submitted a sample of the “Zinger” Scooter. The scooter is a foldable two-wheeled 


scooter that measures approximately 25 inches in length; has polyurethane wheels mea- 
suring approximately 3.8 inches in diameter; and an adjustable handlebar with a locking 
lever that extends to a height of approximately 32 inches. The handlebar features remov- 
able snap-in padded handles that are attached to the frame by a cord. The scooter’s plat- 
form measures approximately 16 inches in length by 4 inches in width. The scooter has a 
friction-operated foot brake that is engaged when the rider pushes down on a metal cover 
over the rear wheel with his/her foot. There is a stick on label affixed to the underside of 
the platform that states that the maximum user’s weight is 100 kg. (approximately 220 
Ibs.). 

You state that you believe that the “Zinger” scooter is designed for use by children and is 
unsuitable for use by adults. You submit that the instant scooter is eo nomine provided for 
and classifiable within subheading 9501.00.4000 HTSUSA, which provides for wheeled 
toys designed to be ridden by children (for example, tricycles, scooters, pedal cars); parts 
and accessories thereof: other—with a free rate of duty. 

We disagree with your proposed classification. A child, for classification purposes, can- 
not exceed the age of 12. The instant product (“Zinger” scooter) is designed for individuals 
age 7 and up. It is not limited to children but is designed for a child, youth, and adult. 
Therefore, the “Zinger” scooter cannot be classified in 9501. 

The applicable subheading for the “Zinger” Scooter will be 8716.80.5090, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Trailers and semi-trailers; 
other vehicles not mechanically propelled; and parts thereof: Other vehicles: Other * * * 
Other: Other. The rate of duty will be 3.2% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

Acopy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
New York, NY, February 27, 2001. 
CLA-2-87:RR:NC:MM:101 G87262 
Category: Classification 


Tariff No. 8716.80.5090 
Ms. ANNIE CHIK 


UNIPAC SHIPPING, INC 
153-04 Rockaway Blvd. 2nd floor 
Jamaica, NY 11434 


Re: The tariff classification of a “Promotion” Scooter from China. 


DEAR MS. CHIK: 

In your letter dated February 14, 2001 you requested a tariff classification ruling on be- 
half of your client, Better Built Product, Inc. 

You submitted descriptive literature on Item No. $8102 “Promotion” Scooter. The liter- 
ature states that scooter has an adjustable handle—3 sizes. The deck is constructed of alu- 
minum alloy/steel base. The deck size is 4 inches wide x 15 inches in length. The base hasa 
non-slip sand grip. The wheels’ size are 100-mm x 24-mm and made of “injection PVC.” 
The scooter’s height is 89 mm. 

You state that you have confirmed with a Commodity Team at U.S. Customs that the 
correct HTS number is 9501.00.4000 which provides for Wheeled toys designed to be rid- 
den by children (for example. Tricycles, scooters, pedal cars); * * *; parts and accessories 
thereof: Wheeled toys designed to be ridden by children and parts and accessories thereof: 
Other. We disagree with your proposed classification. 

A child, for classification purposes cannot exceed the age of 12. The instant product is 
designed for individuals age 7 plus. It is not limited to children, but is designed for a child, 
youth, and adult. This scooter is, therefore, not classified under 9501. 

The applicable subheading for the “Promotion” Scooter will be 8716.80.5090 Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for Trailers and semi- 
trailers; other vehicles, not mechanically propelled; and parts thereof: Other vehicles: 
Other * * * Other: Other. The rate of duty will be 3.2% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division 
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[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
New York, NY, November 9, 2000. 


CLA-2-87:RR:NC:MM:101 G83603 
Category: Classification 
Tariff No. 3919.90.5060, 6307.90.9989, 


8204.11.0060, 8716.90.5030, 8716.90.5060 
MR. JOSEPH R. HOFFACKER—BTCI 


BARTHCO TRADE CONSULTANTS, INC., 
7575 Holstein Avenue 
Philadelphia, PA 19153 


Re: The tariff classification of a Scooter Hop-Up Repair Kit from China. 


DEAR MR. HOFFACKER: 

In your letter dated October 13, 2000 you requested a tariff classification ruling on be- 
half of your client K.B. Toys. 

You submitted a sample of a Scooter Hop-Up Repair Kit. The kit is used to repair foot- 
operated, two-wheeled scooters. The kit contains the following items: 


2-100 mm Polyurethane hand poured wheels 87A, 
4 —- ABEC Speed Bearings (they are built into the wheels), 
2 — Foam Handles, 
Grip Tape (provides an abrasive surface to the floorboard of the scooter), 
Stickers 8.5” x 11” sheet of 6 to 10 stickers (decorative self-adhesive plastic 
stickers), 

° 2 - Allen wrenches, 

° 1 —- shoulder strap. 


You state that all of the items will be imported in one retail package. 

The applicable subheading for the Sticker Sheet will be 3919.90.5060, Harmonized Tar- 
iff Schedule of the United States (HTS), which provides for Self-adhesive plates, sheets, 
film, foil, tape, strip and other flat shapes, of plastics, whether or not in rolls: Other: Other 
* * * Other. The rate of duty will be 5.8% ad valorem. 

The applicable subheading for the Shoulder Strap will be 6307.90.9989, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Other made up articles, 
including dress patterns: Other: Other * * * Other: Other. The rate of duty will be 7% ad 
valorem. 

The applicable subheading for the Allen Wrenches will be 8204.11.0060, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Hand-operated spanners 
and wrenches * * *; socket wrenches, with or without handles, drives or extensions; base 
metal parts thereof: Hand-operated spanners and wrenches; and parts thereof: Nonadjust- 
able, and parts thereof * * * Other (including parts). The rate of duty will be 9% ad valo- 
rem. 

The applicable subheading for the 100 mm Polyurethane Wheels will be 8716.90.5030, 
Harmonized Tariff Schedule of the United States (HTS), which provides for Trailers and 
semi-trailers; other vehicles, not mechanically propelled; and parts thereof: Parts: Other 
* * * Wheels. The rate of duty will be 3.1% ad valorem. 

The applicable subheading for the Foam Handles and the Grip Tape will be 
8716.90.5060, Harmonized Tariff Schedule of the United States (HTS), which provides 
for Trailers and semi-trailers; other vehicles, not mechanically propelled; and parts there- 
of: Parts: Other * * * Other. The rate of duty will be 3.1% ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the contro] number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Robert DeSoucey at 
212-637-7035. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2: RR:CR:GC 965510 DBS 
Category: Classification 
Tariff No. 9501.00.40 
Mk. PHILIP W. MASON 
TRADERS CUSTOMS BROKERAGE, LTD. 
75 The East Mall, Suite 205 
Toronto, Ontario, Canada M8Z 5W3 


Re: Modification of NY G86035; Scooter Model MW 1050 


DEAR Mr. MASON 

In NY G86035, issued to you on January 5, 2001, the Director, National Commodity Spe- 
cialist Division, New York, classified the Scooter Model MW 1050 in subheading 
8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as other vehicles 
not mechanically propelled. We have reconsidered the classification of this article and now 
believe it is incorrect. 

Facts: 

The Scooter Model 1050 is a foot-propelled scooter made from aluminum or stainless 
steel. It has a mechanism near the front wheel that allows it to be folded for carry or sto- 
rage. The wheels are approximately 4 inches in diameter and are made from tough, resil- 
ient plastic, with ball or roller bearings, resembling those used on skateboards. The height 
of the adjustable steering column ranges from 40 to 75 cm (15.7 to 29.5 in.) The weight 
carrying capacity is 80 kg (176 lbs.). The platform length ranges from 50 to 70 cm (19.7 to 
27.6 in.) 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 
8716.80 Other vehicles: 


8716.80.50 Other. 


* * * i * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 
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According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Scooter Model MW 1050 was designed to be propelled by direct 
pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or ani- 
mal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toysincluded in this heading. 

Heading 9501 isan eo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggests a 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.LT. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons 
within the weight carrying capacity (176 lbs.). Foot-propelled scooters with 100mm hard 
rubber wheels, like this one, generally obtain a speed of 4 mph, whichis within the range of 
speeds of an adult walking briskly. Unlike a bicycle, designed for transportation, foot-pro- 
pelled scooters are not fast enough to adequately flow with traffic on the street and cannot 
be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement is incidental 
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to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. Ac- 
cordingly, the instant foot-propelled scooter is classifiable under heading 9501, HTSUS, 
rather than heading 8716, HTSUS. 


Holding: 
Scooter Model 1050 is classified in subheading 9501.00.40, HTSUS, which provides for 
“Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 


cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 
NY G86035, dated January 5, 2001, is hereby revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2: RR:CR:GC 965511 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mr. BoB KING 


MEUER, INC. 
2929 Walker, N.W. 
Grand Rapids, MI 49544-9428 


Re: Revocation of NY G84149; Power Edge Streetboard. 


DEAR Mk. KING: 

In NY G84149, issued to you on November 9, 2000, the Director, National Commodity 
Specialist Division, New York, classified the Power Edge Streetboard in subheading 
8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as other as other 
vehicles not mechanically propelled. We have reconsidered the classification of this article 
and now believe it is incorrect. 


Facts: 


The Power Edge Streetboard (UPC #7-13733-46924) is a foot-propelled scooter that 
you stated was designed to be ridden by children and teenagers. The board has two plastic 
wheels connected to a 19.5 inch (49.5 cm) long board made of aluminum alloy with an ad- 
justable handle bar and foot brake. You state that the handlebar may be raised to a height 
of approximately 24 (61 cm) inches from its base. It has two removable foam padded grips. 
The Streetboard can be folded and the grips removed for storage in the carry bag that ac- 
companies the scooter. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * * * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 
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According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Power Edge Streetboard was designed to be propelled by direct 
pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or ani- 
mal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 is aneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
a toy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.LT. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement is incidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 
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In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. Ac- 
cordingly, the instant foot-propelled scooter is classifiable under heading 9501, HTSUS, 
rather than heading 8716, HTSUS. 


Holding: 

The Power Edge Streetboard is classified in subheading 9501.00.40, HTSUS, which pro- 
vides for “Wheeled toys designed to be ridden by children (for example, tricycles, scooters, 
pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled 
toys designed to be ridden by children and parts and accessories thereof: other.” 

Effect on Other Rulings: 

NY G84149, dated November 9, 2000, is hereby REVOKED. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC. 


CLA-2: RR:CR:GC 965512 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mr. PAUL LEITNER 


CONTINENTAL AGENCY, INC. 
535 Brea Canyon Rd. 
Walnut, CA 91789 


Re: Revocation of NY G83804; Ninja Children’s Mini-Scooter. 


DEAR Mk. LEITNER: 

In NY G83804, issued to you on behalf of Zenital, Inc., on November 3, 2000, the Direc- 
tor, National Commodity Specialist Division, New York, classified the Ninja Children’s 
Mini-Scooter in subheading 8716.80.50, Harmonized Tariff Schedule of the United States 
(HTSUS), as other as other vehicles not mechanically propelled. We have reconsidered the 
classification of this article and now believe it is incorrect. 


Facts: 


You submitted a sample as well as advertising literature of the “Ninja Children’s Mini- 
Scooter.” You stated that the scooter is designed and marketed for use by children. The 
scooter is made of an unspecified metal alloy. It has two 100-mm PU wheels. The handle- 
bars fold and are adjustable in height. The scooter also has an alloy fender that is also used 
as the brake. The scooter is foldable for ease in transport. Its folded size is 23.6” x 4.3” x 
6.3”. It weighs 6.2 Ibs. You stated that Zenital’s scooter is designed and marketed for use 
by children and that the packaging expressly identifies it as a “Children’s Mini-Scooter”. 


In NY G83804, your proposed classification under heading 9501, HTSUS, as wheeled toys 
designed to be ridden by children, was rejected because the scooter was not designed to be 
limited to use by children. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 


8716.80 Other vehicles: 
8716.80.50 Other. 


* * 





CUSTOMS BULLETIN AND DECISIONS, VOL. 36, NO. 22, MAY 29, 2002 


Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 
Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Ninja Children’s Mini-Scooter was designed to be propelled by di- 
rect pressure of the foot to the ground. It was not designed to be pulled by vehicle, hand or 
animal. Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 is an eo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F. 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 
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Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object hasa primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. Ac- 
cordingly, the instant foot-propelled scooter is classifiable under heading 9501, HTSUS, 
rather than heading 8716, HTSUS. 


Holding: 

The “Ninja Children’s Mini-Scooter” is classified in subheading 9501.00.40, HTSUS, 
which provides for “Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: 
wheeled toys designed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 


NY G83804, dated November 3, 2000, is hereby REVOKED. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT L] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2: RR:CR:GC 965513 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Mr. RON REUBEN 


DANZAS AEI CUSTOMS BROKERAGE SERVICES 
5510 West 102" St. 
Los Angeles, CA 90045 


Re: Revocation of G80928; “Micro Scooter”. 


DEAR MR. REUBEN: 

In NY G80928, issued to you on behalf of Huffy Bicycles, Inc., on August 15, 2000, the 
Director, National Commodity Specialist Division, New York, classified the “Micro Scoot- 
er” insubheading 8716.80.50, Harmonized Tariff Schedule of the United States(HTSUS), 
as other as other vehicles not mechanically propelled. We have reconsidered the classifica- 
tion of this article and now believe it is incorrect. 


Facts: 


The “Micro Scooter” is a foot-propelled scooter that consists of an aluminum platform 
20 inches (50.8 cm) long by 4 inches (10 cm) wide, with a retractable, two position steering 
column measuring from 18 inches (45.7 cm) to 31 inches (78.7 cm). The desired extension 
is locked into place by alocking lever located on the column. The steering column is welded 
to a two-position swivel that is mounted on the platform. One position locks the steering 
column into a ready-to-use position, perpendicular to the platform. The other position 
locks the steering column into asnug, carrying or storage position parallel to the platform. 
A lever is used to change positions. 

The scooter has two hard plastic wheels, both with a 4-inch diameter. The rear wheel is 
welded to the rear of the platform and the front wheel is welded to the steering column. 
The rear wheel is protected by a 2-inch by 5-inch fender. The fender also provides some 
braking ability when the user presses the fender directly onto the rear wheel. The scooter 
weighs6.5 lbs. For storage compactness, the two steering handles can be removed by push- 
ing the buttons in the eyeholes on the top of the steering column. The weight carrying ca- 
pacity of this scooter is 250 lbs. (113 kg). 

In NY G80928, your proposed classification under heading 9501, HTSUS, as wheeled 
toys designed to be ridden by children, was rejected because the scooter was not designed 
to be limited to use by children. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 
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The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * * * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The Micro Scooter was designed to be propelled by direct pressure of 
the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. Further, 
it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toysincluded in this heading. 

Heading 9501 isaneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.LT. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons 
within the weight carrying capacity (250 lbs.). Foot-propelled scooters with 100mm hard 
rubber wheels, like this one, generally obtain a speed of 4 mph, whichis within the range of 
speeds of an adult walking briskly. Unlike a bicycle, designed for transportation, foot-pro- 
pelled scooters are not fast enough to adequately flow with traffic on the street and cannot 
be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playingon scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
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to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F.2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. Ac- 
cordingly, the instant foot-propelled scooter is classifiable under heading 9501, HTSUS, 
rather than heading 8716, HTSUS. 


Holding: 


The “Micro Scooter” is classified in subheading 9501.00.40, HTSUS, which provides for 
“Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 
cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: other.” 
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Effect on Other Rulings: 
NY G80928, dated August 15, 2000, is hereby REVOKED. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT M] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2: RR:CR:GC 965514 DBS 
Category: Classification 
Tariff No. 9501.00.40 
MR. MILTON WEINBERG 
TOWER GROUP INTERNATIONAL, INC 
2400 Marine Avenue 
Redondo Beach, CA 90278 


Re: Revocation of NY G86641; “I-Go” Scooter. 


DEAR MR. WEINBERG: 

In NY G86641, issued to you on behalf of Trentech, LLC, on February 6, 2001, the Direc- 
tor, National Commodity Specialist Division, New York, classified the “I-Go” Scooter in 
subheading 8716.80.50, Harmonized Tariff Schedule of the United States (HTSUS), as 
other as other vehicles not mechanically propelled. We have reconsidered the classifica- 
tion of this article and now believe it is incorrect. 

Facts: 

The “I-Go” Scooter is a foot-propelled scooter consisting of an aluminum platform, re- 
tractable steering column that can be locked in various heights to make allowance for the 
size of the operator, two hard plastic wheels and is designed to support up to 175 lbs. (79 
kg) in weight. The scooter can be folded when not in use. In NY G86641, your proposed 
classification under heading 9501, HTSUS, as wheeled toys designed to be ridden by chil- 
dren, was rejected because the scooter was not designed to be limited to use by children. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 
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* * * * * * 


Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 
Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “I-Go” Scooter was designed to be propelled by direct pressure of 
the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. Further, 
it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 is aneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes acommodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F. 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons 
within the weight carrying capacity (175 lbs.). Foot-propelled scooters with 100mm hard 
rubber wheels, like this one, generally obtain a speed of 4 mph, which is within the range of 
speeds of an adult walking briskly. Unlike a bicycle, designed for transportation, foot-pro- 
pelled scooters are not fast enough to adequately flow with traffic on the street and cannot 
be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
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pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the headingrequired 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. Ac- 
cordingly, the instant foot-propelled scooter is classifiable under heading 9501, HTSUS, 
rather than heading 8716, HTSUS. 


Holding: 
The “I-Go” Scooter is classified in subheading 9501.00.40, HTSUS, which provides for 
“Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 


cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 
NY G86641, dated February 6, 2001, is hereby REVOKED. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT N] 


DEPARTMENT OF THE TREASURY, 
U.S. CusToMs SERVICE, 
Washington, DC. 


CLA-2: RR:CR:GC 965515 DBS 
Category: Classification 
Tariff No. 9501.00.40 
Mr. ARLEN T. EPSTEIN 
TOMPKINS & DAVIDSON, LLP 
One Astor Plaza 
1515 Broadway 
New York, NY 10036-8901 


Re: Revocation of NY G87032; “Zinger” Scooter. 


DEAR MR. EPSTEIN: 

In NY G87032, issued to you on behalf of your client, E & B Giftware, Inc., on February 
20, 2001, the Director, National Commodity Specialist Division, New York, classified the 
“Zinger” Scooter in subheading 8716.80.50, Harmonized Tariff Schedule of the United 
States (HTSUS), as other as other vehicles not mechanically propelled. We have reconsid- 
ered the classification of this article and now believe it is incorrect. 


Facts: 


The “Zinger” Scooter is a foot-propelled scooter with a platform measuring approxi- 
mately 16 inches (40.6 cm) in length by 4 inches (10 cm) in width. It has polyurethane 
wheels measuring approximately 4 inches (100 mm) in diameter, and an adjustable han- 
dlebar with a locking lever that extends to a height of approximately 32 inches (81.2 cm). 
The handlebar features removable snap-in padded handles that are attached to the frame 
by acord. The scooter has a friction-operated foot brake that is engaged when the rider 
pushes down on a metal cover over the rear wheel with his/her foot. The maximum user’s 
weight capacity is approximately 220 lbs. 

You state that you believe that the “Zinger” scooter is designed for use by children ages 7 
and up, and is unsuitable for use by adults. In NY G87032, your proposed classification 
under heading 9501, HTSUS, as wheeled toys designed to be ridden by children, was re- 
jected because the scooter was not designed to be limited to use by children. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 


8716.80 Other vehicles: 


8716.80.50 Other. 


* * 
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Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 
Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 


According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “Zinger” Scooter was designed to be propelled by direct pressure of 
the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. Further, 
it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toysincluded in this heading. 

Heading 9501 is aneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.1.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons 
within the weight carrying capacity (220 lbs.). Foot-propelled scooters with 100mm hard 
rubber wheels, like this one, generally obtain a speed of 4 mph, whichis within the range of 
speeds of an adult walking briskly. Unlike a bicycle, designed for transportation, foot-pro- 
pelled scooters are not fast enough to adequately flow with traffic on the street and cannot 
be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playingon scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
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pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement isincidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 

In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F.3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothingin the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. Ac- 
cordingly, the instant foot-propelled scooter is classifiable under heading 9501, HTSUS, 
rather than heading 8716, HTSUS. 


Holding: 


The “Zinger” Scooter is classified in subheading 9501.00.40, HTSUS, which provides 
for “Wheeled toys designed to be ridden by children (for example, tricycles, scooters, pedal 
cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled toys de- 
signed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 
NY G87032, dated February 20, 2001, is hereby REVOKED. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT O] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2: RR:CR:GC 965516 DBS 
Category: Classification 


Tariff No. 9501.00.40 
Ms. ANNIE CHIK 


UNIPAC SHIPPING, INC 
153-04 Rockaway Blud., 2d Floor 
Jamaica, NY 11434 


Re: Revocation of NY G87262; “Promotion” Scooter. 


DEAR Ms. CHIK: 

In NY G87262, issued to you on behalf of Better Built Product, Inc., on February 27, 
2001, the Director, National Commodity Specialist Division, New York, classified the 
“Promotion” Scooter. in subheading 8716.80.50, Harmonized Tariff Schedule of the 
United States (HTSUS), as other as other vehicles not mechanically propelled. We have 
reconsidered the classification of this article and now believe it is incorrect. 


Facts: 


“Promotion” Scooter, item No. $8102, is a foot-propelled scooter that has an adjustable 
handle. The platform is constructed of aluminum alloy/steel base. The platform measures 
approximately 15 inches (38 cm) in length. The base has a non-slip sand grip. The wheels 
are 100 mm and made of “injection PVC.” The scooter is approximately 35 inches (89 cm) 
tall. The instant product is designed for individuals age 7 plus. In NY G87262, your pro- 
posed classification under heading 9501, HTSUS, as wheeled toys designed to be ridden by 
children, was rejected because the scooter was not designed to be limited to use by chil- 
dren. 


Issue: 


Whether foot-propelled scooters are classifiable as other vehicles, not mechanically pro- 
pelled, of heading 8716, HTSUS, or as wheeled toys of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * * * * * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 
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According to the ENs, heading 8716, HTSUS, covers a group of non-mechanically pro- 
pelled vehicles that were constructed for transporting goods or persons. The vehicles of 
this heading are designed to be towed by other vehicles, pushed or pulled by hand, or 
drawn by animals. The “Promotion” Scooter was designed to be propelled by direct pres- 
sure of the foot to the ground. It was not designed to be pulled by vehicle, hand or animal. 
Further, it was not constructed for the transport of goods. 

EN 95.01(A) states, in pertinent part, that wheeled toys designed to be ridden by chil- 
dren are “usually designed for propulsion by the child itself either by means of pedals, 
hand levers or other simple devices which transmit power to the wheels though a chain or 
rod, or, as in the case of certain scooters, by direct pressure of the child’s foot against the 
ground.” EN 95.01(A)(2) specifically enumerates scooters as toys included in this heading. 

Heading 9501 isaneo nomine classification provision for wheeled toys, namely scooters, 
designed to be ridden by children. An eo nomine provision is one that describes a commodi- 
ty by a specific name, as opposed to use. The name is usually one common in commerce. 
Absent limiting language or indicia of contrary legislative intent, such a provision covers 
all forms of the article. See National Advanced Sys. v. United States, 26 F.3d 1107, 1111 
(Fed. Cir. 1994). An eo nomine provision may be limited by use, but such use limitation 
should not be read into an eo nomine provision unless the name itself inherently suggestsa 
type of use. See United States v. Quon Quon Co., 46 C.C.PA. 70, 72-73 (1959), cited by Carl 
Zeiss, Inc. v. United States, 195 F.3d 1375, 1379 (Fed. Cir. 1999). 

This eo nomine provision is limited. First, anything classifiable in that heading must be 
atoy. The term “toy” is also not defined in the HTSUS. However, the general EN for Chap- 
ter 95 states that the “Chapter covers toys of all kinds whether designed for the amuse- 
ment of children or adults.” Second, it must be designed to be ridden by children. Though 
this term suggests a use, that use does not control tariff classification entirely. The word 
“designed,” found in many phrases throughout the HTSUS, is “ambiguous, being suscep- 
tible of interpretation as ‘intended’ or as ‘particularly and specially constructed.’” Karo- 
ware, Inc., v. United States, 564 F. 2d 77, 82 (CCPA 1977). It is well established that 
whether an article is “specifically designed” or “specially constructed” for a particular 
purpose is determined by various factors, such as an examination of the article itself, its 
capabilities, as well as its actual use or uses. See Pacific Trail Sportswear v. United States, 
5 C.I.T. 206 (1983). We must therefore consider various factors in determining the scope of 
heading 9501. 

The EN to heading 9501 lists scooters among the toys covered by the heading. The ENs, 
in describing scooters that are propelled by foot, suggest they are considered wheeled toys. 
The instant scooter, as with other similar scooters, has a relatively sturdy, yet small, light- 
weight, portable construction. It can be adjusted to accommodate various sized persons. 
Foot-propelled scooters with 100mm hard rubber wheels, like this one, generally obtain a 
speed of 4 mph, which is within the range of speeds of an adult walking briskly. Unlike a 
bicycle, designed for transportation, foot-propelled scooters are not fast enough to ade- 
quately flow with traffic on the street and cannot be maneuvered easily by its design. 

In terms of actual uses, children ride scooters in their driveways, around their neighbor- 
hoods, to friends’ houses, to school. In 2000, the Consumer Product Safety Commission 
(CPSC) reported 90% of scooter-related injuries were to children under 15. The CPSC, as 
well as many scooter advertisers, recommend parental supervision. Much of the literature 
available about scooters on the internet is geared towards children. 

Adults also enjoy playing on scooters. Some adults commute to work because this type of 
scooter is portable and lightweight. Some scooter manufacturers direct advertising only 
to the adult market. Scooters such as the subject model are often advertised to both youn- 
ger children and teenagers, though some scooters may also be advertised to adults. In 
short, scooters serve both as a plaything and as personal transportation for relatively 
short distances. “When amusement and utility become locked in controversy, the question 
becomes one of determining whether the amusement is incidental to the utilitarian pur- 
pose, or the utility purpose is incidental to the amusement.” Ideal Toy Corp. v. United 
States, 78 Cust. Ct. 28, 33 (1977). 

Certain scooters are clearly designed with a primary purpose other than amusement. 
Some scooters have platforms ideal for toting goods. Motor-powered scooters can travel at 
speeds in excess of 15 mph, which is ideal for transportation. Computerized scooter de- 
vices are far too advanced to be designed primarily to amuse. Any amusement is incidental 
to the utility of these types of scooters. On the other hand, the foot-propelled scooter at 
issue has no additional or special feature that would tip the scales in favor of utility. 
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In addition, though a wheeled toy of heading 9501, HTSUS, must be designed to be rid- 
den by children, there is nothing to suggest that the wheeled toys must be solely used by 
children. In Marubeni America Corp. v. United States, 35 F.3d 530, 535 (Fed.Cir. 1994), a 
case focusing on whether a motor vehicle was principally designed for the transport of per- 
sons or of goods, the court opined that, to answer the question, “one must look at both the 
structural and auxiliary design features, as neither by itself is determinative.” That is, 
even if an object has a primary or principal design, it is not automatically controlling. See, 
e.g., Sears Roebuck & Co. v. United States, 22 F3d 1082 (Fed.Cir. 1994). 

The Marubeni court rejected a proposition requiring that the design of vehicles at issue 
be for the sole use of transporting persons, excluding all other uses, in part because both 
the heading and the ENs specifically mentioned station wagons, which are dual-purpose 
vehicles. Similarly, the specific inclusion of scooters in both the legal text and the ENs, and 
the specific description in the ENs of foot-propelled scooters, does not support a require- 
ment of sole use by children of heading 9501, HTSUS. A scooter may be designed to be 
ridden by children and still capable of use on occasion by adults, or even to transport cargo. 

Moreover, “tariff terms are written for the future as well as the present, meaning that 
tariff terms can be expected to encompass merchandise not known to commerce at the 
time of their enactment, provided the new article possesses an essential resemblance to 
the one named in the statute.” United States v. Standard Surplus Sales, Inc., 69 C.C.PA. 
34, 667 F2d 1011, 1014 (CCPA 1981). The change from the Tariff Schedules of the United 
States (TSUS), the precursor to the HTSUS, to the HTSUS was intended to provide con- 
sistent tariff treatment. Item 732.43, TSUS, provided, in pertinent part, for: “Tricycles, 
scooters, wagons, pedal cars, and other wheeled goods (except skates), all the foregoing 
designed to be ridden by children, and parts thereof.” provided for scooters. The continu- 
ity of the eo nomine designation in the two texts supports the classification of this scooter 
in heading 9501. Today’s foot-propelled scooters, while admittedly more advanced, closely 
resemble the foot-propelled scooters that enjoyed popularity in the United States in the 
1930’s and 1950’s, as well as other foot-propelled scooters previously classified in heading 
9501. Thus, heading 9501 encompasses the scooter at issue. 

In HSC 28 in November 2001 (Annex HG/16 to Doc. NC0510E2), the Harmonized Sys- 
tem Committee (HSC) of the World Customs Organization (WCO) determined the classifi- 
cation of two- or three-wheeled scooters with adjustable steering columns, small solid 
front and rear wheels and generally a foot brake on the rear wheel, in heading 9501, by 
application of GRI 1. In essence, the HSC determined that nothing in the heading required 
that wheeled toys be used solely by children. The scooters examined by the HSC are sub- 
stantially similar to the scooter at issue. Classification opinions of the HSC may provide 
assistance in the understanding of the international agreement, the Harmonized System, 
on which the HTSUS is based. The HSC decision is consistent with our decision here. Ac- 
cordingly, the instant foot-propelled scooter is classifiable under heading 9501, HTSUS, 
rather than heading 8716, HTSUS. 


Holding: 

The “Promotion” Scooter is classified in subheading 9501.00.40, HTSUS, which pro- 
vides for “Wheeled toys designed to be ridden by children (for example, tricycles, scooters, 
pedal cars); dolls’ carriages and dolls’ strollers; parts and accessories thereof: wheeled 
toys designed to be ridden by children and parts and accessories thereof: other.” 


Effect on Other Rulings: 


NY G87262, February 27, 2001, is hereby REVOKED. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT P] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2: RR:CR:GC 965517 DBS 
Category: Classification 


Tariff No. 9501.00.40 
MR. JOSEPH R. HOFFACKER 


BARTHCO TRADE CONSULTANTS, INC. 
7575 Holstein Avenue 
Philadelphia, PA 19153 


Re: Modification of NY G83603; Scooter Hop-Up Repair Kit. 


DEAR Mr. HOFFACKER: 

In NY G83603, issued to you on behalf of K.B. Toys, on November 9, 2000, the Director, 
National Commodity Specialist Division, New York, classified the items in the Scooter 
Hop-Up Repair Kit in various subheadings of the Harmonized Tariff Schedule of the 
United States (HTSUS), We have reconsidered the classification of certain articles and 
now believe the ruling, in part, to be incorrect. 


Facts: 


Scooter Hop-Up Repair Kit is used to upgrade two-wheeled, foot-propelled scooters. It 
consists of 2 100mm polyeurethane hand poured wheels, 4 ABEC speed bearings built into 
the wheels, 2 foam handles, grip tape, which provides an abrasive surface to the platform 
of ascooter, asheet of decorative stickers, 2 Allen wrenches anda shoulder strap, for carry- 
ing the scooter. The NY ruling classified the wheels, foam handles and grip tape under sub- 
heading 8716.90.50, HTSUS, which provides for parts of trailers, semi-trailers and other 
vehicles not mechanically propelled. 


Issue: 


Whether certain parts of foot-propelled scooters are classifiable as parts of wheeled toys 
of heading 9501, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that articles are to be classified by the terms of the head- 
ings and relative Section and Chapter Notes. For an article to be classified in a particular 
heading, the heading must describe the article, and not be excluded therefrom by any legal 
note. In the event that goods cannot be classified solely on the basis of GRI 1, and if the 
headings and legal notes do not otherwise require, the remaining GRIs may then be ap- 
plied. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes (ENs) may be utilized. ENs, though not dispositive 
or legally binding, provide commentary on the scope of each heading of the HTSUS, and 
are the official interpretation of the Harmonized System at the international level. Cus- 
toms believes the ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 
35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 

8716 Trailers and semi-trailers; other vehicles, not mechanically propelled; 
and parts thereof: 

8716.80 Other vehicles: 

8716.80.50 Other. 


* * * * * ™ * 


9501 Wheeled toys designed to be ridden by children (for example, tricycles, 
scooters, pedal cars); dolls’ carriages and dolls’ strollers; parts and ac- 
cessories thereof: 

Wheeled toys designed to be ridden by children and parts and ac- 
cessories thereof: 


9501.00.40 Other. 
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Customs has reconsidered the classification of numerous two-wheeled, foot-propelled 
scooters that had been classified in subheading 8716.80.50, HTSUS, as other vehicles not 
mechanically propelled. We found, in HQ 965510, 965511, 965512, 965513, 965514, 
965515 and 965516, of this date, that these scooters are properly classified in subheading 
9501.00.40, HTSUS, as they are provide for eo nomine in heading 9501, HTSUS. As the 
scooters are now classified as scooters, replacement parts for scooters should be classified 
accordingly. See General EN to Chapter 95, HTSUS. Therefore, the wheels, the foam han- 
dles and the grip tape classified in NY G83603 as parts of other vehicles not mechanically 
propelled can no longer be classified in heading 8716, HTSUS. Rather, they are classifiable 
as parts of the goods of heading 9501, HTSUS. 


Holding: 

The wheels, foam handles and grip tape of the Scooter Hop-Up Repair Kit are each clas- 
sified in subheading 9501.00.40, HTSUS, which provides for “Wheeled toys designed to be 
ridden by children (for example, tricycles, scooters, pedal cars); dolls’ carriages and dolls’ 
strollers; parts and accessories thereof: wheeled toys designed to be ridden by children and 
parts and accessories thereof: other.” 


Effect on Other Rulings: 
NY G83603, dated November 9, 2000, is hereby MODIFIED with respect to the classifi- 
cation of the wheels, foam handles and grip tape as set forth herein. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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Court of International Trade 


(Slip Op. 02-44) 


VIRAJ FORGINGS LTD. AND M/S DISHAKA U.S.A., INC., PLAINTIFFS v. 
UNITED STATES OF AMERICA, DEFENDANT 


Consolidated Court No. 99-03-00123 


[Plaintiffs’ motion for judgment on the agency record granted, in part.] 
(Decided May 6, 2002) 


Miller & Chevalier, Chartered (Peter Koenig) for the plaintiffs. 

Robert D. McCallum, Jr., Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Lucius B. Lau); and 
Office of Chief Counsel for Import Administration, U.S. Department of Commerce (Cindy 
G. Buys and Edna Boyle-Lewicki), of counsel, for the defendant. 


OPINION 


AQUILINO, Judge: By order of the court upon the consent of the par- 
ties, this action consolidates a complaint in the name of Viraj Forgings 
Ltd., a producer of merchandise allegedly within the ambit of the 
Amended Final Determination and Antidumping Duty Order; Certain 
Forged Stainless Steel Flanges from India, 59 Fed.Reg. 5,994 (Feb. 9, 
1994), of the International Trade Administration, U.S. Department of 
Commerce (“ITA”), with a subsequent summons and complaint in the 
names of the same Indian producer and the U.S. importer of record of its 
product, M/S Dishaka U.S.A., Inc. The gravamen of these pleading(s) is 
that no antidumping duties be imposed upon Viraj entries through Jan- 
uary 1997 under the guise of the aforesaid ITA order. 


I 


According to the essentially-identical complaints, there were only two 
such entries, numbered 0630859-2 and 0630988. Jurisdiction of the 
court is pleaded under 28 U.S.C. §§ 1581(i), 2631(i), which has engen- 
dered answer(s) by the defendant in accordance with CIT Rule 7(a), fol- 
lowed by a motion by the plaintiffs for judgment upon the ITA’s record 
pursuant to Rule 56.1. The papers submitted in support of and opposi- 


59 
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tion to the motion outline salient facts that are not genuinely in dispute. 
The defendant asserts that, on 


June 17, 1997, Commerce issued instructions (message number 
7167117) to the U.S. Customs Service * * * to liquidate Entry Num- 
ber 0630859-2 at zero rate of antidumping duty. 


Defendant’s Memorandum in Opposition, p. 8. In doing so, this memo- 
randum cites defendant’s answer, paragraph 22, which also admitted 
(without explanation) plaintiffs’ allegation “with respect to Com- 
merce’s non-issuance of liquidation instructions concerning Entry 
Number 0630988”. In other words, this action apparently boils down to 
this lone shipment from India, and over which neither side has been 
willing to budge short of this court disposition years after its arrival, al- 
legedly some time between January 1996 and February 1997 per plain- 
tiffs’ complaint(s), paragraph 12. 

The background of this stalemate is that, at the time of the American 
domestic industry’s petition to the ITA to investigate allegations of sales 
in the United States of stainless steel flanges from India at less than fair 
value, Viraj Forgings Ltd. was not involved. The resultant affirmative 
ITA determination and order, supra, set an initial antidumping-duty 
rate of 162.14 percent for Indian producers not accounted for therein in- 
dividually. See 59 Fed.Reg. at 5,995. Later that year, Congress passed the 
Uruguay Round Agreements Act (“URAA”), Pub.L.No. 103-465, 
§220(a), 108 Stat. 4809, 4858 (1994), effective January 1995 and stating 
that, if the ITA 


receives a request from an exporter or producer of the subject mer- 
chandise establishing that— 

(I) such exporter or producer did not export the merchandise 
that was the subject of an antidumping duty * * * order to the 
United States * * * during the period of investigation, and 

(II) such exporter or producer is not affiliated * * * with any 
exporter or producer who exported the subject merchandise to 
the United States * * * during that period, 


[it] shall conduct a review under this subsection to establish an in- 
dividual weighted average dumping margin * * * for such exporter 
or producer. 


19 U.S.C. §1675(a)(2)(B)(i). Viraj Forgings Ltd. availed itself of this pro- 
vision, and the agency responded in “accordance with section 353.22(h) 
of the Department’s interim regulations”. Certain Forged Stainless 
Steel Flanges From India; Initiation of New Shipper Antidumping Duty 
Administrative Review, 60 Fed.Reg. 55,241 (Oct. 30, 1995). This notice 
set the period to be reviewed as March 1 to August 31, 1995, which 
proved barren of any Viraj entries and which, in the absence of comment 
by any other interested party, led to publication of an ITA determination 
of the zero dumping margin for that Indian firm: The 


Department shall instruct the U.S. Customs Service to assess no an- 
tidumping duties on all appropriate entries. 
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Furthermore, * * * the cash deposit rate for Viraj will be zero per- 
cent. 


Certain Forged Stainless Steel Flanges From India: Final Results of An- 
tidumping Duty New Shipper Review, 62 Fed.Reg. 1,317 (Jan. 9, 1997). 

As indicated above, however, by the time of this final publication, both 
of the above-numbered entries had landed. In any event, shortly there- 
after, given that February was the anniversary month of the ITA anti- 
dumping-duty order, supra, all parties interested therein were duly 
invited to consider requesting an administrative review thereof by the 
agency—for the period February 1, 1996 to January 31, 1997. See Anti- 
dumping or Countervailing Duty Order, Finding, or Suspended Inves- 
tigation; Opportunity to Request Administrative Review, 62 Fed.Reg. 
4,978 (Feb. 3, 1997). The deadline for doing so was stated to be the last 
day of February 1997. Viraj Forgings Ltd. made no request for agency 
review during that timeframe. Rather, on March 13, 1997, counsel, ap- 
parently newly-retained by the company, submitted an “unusual re- 
quest for the Department to self-initiate an annual review of Viraj”! 
based upon the following representations, among others: 


Viraj has just completed a new exporter review for flanges. * * * 
Sales reported in th[at] * * * review were based on purchase orders 
during the March to August 1995 new exporter review period. USA 
shipments, invoicing and entries pursuant to these purchase orders 
occurred during the February 1996 to January 1997 period. 

Discussions by USA importers of Viraj flanges with U.S. Customs 
this week indicate * * * now * * * some confusion on whether: 


(a) that new exporter review just covers USA entries during 
the March to August 1995 period * * * when in fact 

(b) that review covered orders during that period with ship- 
ments and entries actually occurring well after the March to 
August 1995 new exporter review period * * *. 


There was also some confusion as to certain aspects of the new ex- 
porter review, such as: 


(a) the meaning of the zero dumping cash deposit require- 
ment during the annual review periods covered by a new ex- 
porter review and the belief that, ifno party requested a review 
during the zero cash deposit period, the result would be liqui- 
dation at that rate (per normal annual review practice of the 
past); and, 

(b) the belief that the bonding requirement for a new export- 
er who has not previously been reviewed to determine a dump- 
ing rate and in the context of the just-established statutory 
new exporter provisions means a promise to pay any dumping 
duty later determined to be owed, with no dumping rate actual- 
ly established at that point for the new exporter until the con- 
clusion of the new exporter review. 


The concern is that Viraj, having participated in a new exporter 
review, and having demonstrated that it sells in the USA without 


1 Plaintiffs’ Rule 56.1 Motion for Judgment on the Record, Exhibit 2, second page (emphasis in original) 
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dumping, will, as a result of confusion regarding the transition to 
new dumping procedures be subject to 162% dumping duties, and 
even for entries for which Viraj was found not be [sic] dumping in 
the new exporter review. * * * 

a * * * * * * 


Alternatively, given that Viraj’s original request for a new export- 
er review, based on orders during the new exporter review period, 
covered shipments which entered the USA during the February 
1996 to January 1997 time period, the Department could interpret 
Viraj’s prior request for anew exporter review liberally as a request 
(well before February 28, 1997) for an annual review of entries dur- 
ing the February 1996 to January 1997 time period as well (given 
the sales data which Viraj submitted to the Department during the 
course of that review). 

Since this request is made even before the Department’s initia- 
tion of annual reviews for the February 1996 to January 1997 time 
period, this self-initiated review could be completed within the stat- 
utory time limits without (we believe) administrative inconve- 
nience. 


The ITA denied this request in a letter ruling, concluding that, 


if the Department does not receive a timely request for an adminis- 
trative review, the Department will instruct * * * Customs * * * to 
assess antidumping duties on the merchandise at rates equal to the 
cash deposit of, or bond for, estimated antidumping duties required 
on that merchandise at the time of entry. Neither * * * URAA[] nor 
the Department’s proposed regulations implementing the URAA 
amends the Department’s regulation pertaining to automatic as- 
sessment of duties under 19 CFR § 353.22(e). Please be advised that 
based upon the above regulations, the Department has issued in- 
structions to * * * Customs * * * to assess duties equal to the depos- 
it or bond rate for any entries for which no administrative review 
was requested.® 


Hence, the certified record filed herein, such as it is, reflects a dispa- 
rate approach by the defendant to plaintiffs’ entries in a setting conjur- 
ing the English embrace in the common law of the French laschesse. 
Indeed, while referring to “the long delay by the Department in issuing 


* * * such instructions”‘, intimating “commence[ment] of a court ap- 


peal immediately”®, and asserting that they “would ask the court to en- 
join the liquidation pending the outcome of the appeal”®, the plaintiffs 
actually allowed to pass most of what they claim is the controlling, two- 
year period of limitation per 28 U.S.C. §2636(i) before filing their com- 


2 Id. at first-second pages (emphasis in original). See also id., Exhibit 3 (April 8, 1997) passim. 

3 Defendant’s Public Appendix 1, first page (May 23, 1997) (emphasis in original). Cf. Plaintiffs’ Rule 56.1 Motion for 
Judgment on the Record, Exhibit 4 (June 2, 1997) (“Viraj requests that the Department reconsider its Letter Ruling”). 

4 Ihid., Exhibit 4, p. 4. 

5 Id 

6 id. 
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plaint(s) herein. Moreover, no application for immediate, interim 
injunctive relief was presented by them.’ 


II 


What has been presented in conjunction with plaintiffs’ motion for 
judgment on the agency record is a proposed form of order, as required 
by CIT Rule 7(f)(1). Succinctly, it would direct that the 


U.S. Department of Commerce either (a) initiate an annual dump- 
ing review of Viraj flanges which entered the United States during 
the period of February 1996 to January 1997 or (b) liquidate those 
entries at a 0% dumping rate. 


Just as succinctly, this relief, at least as phrased, is not in order. 


A 


The sum and substance of plaintiffs’ pleaded position in support of re- 
quiring now an administrative review by the ITA is that 


Commerce’s Proposed Rules, its subsequent statements of intent to 
apply the Proposed Rules prior to their formal adoption as final 
rules, its established practice of applying proposed rules prior to 
formal adoption of such rules as final, and the use of an entry that 
occurred after the new shipper review’s period of review to calcu- 
late the results of the new shipper review, led Viraj to reasonably 
believe that the disputed entry would be automatically liquidated at 
the zero percent rate found in the new shipper review rather than at 
the 162.14% rate for “all others” based on BIA, and thereby induced 
Viraj to, in February 1997, refrain from requesting an administra- 
tive review of such entry of Viraj SSF during the period February 
1996 to January 1997.8 


The defendant dismisses this thesis, pointing out that the governing 
ITA regulation, 19 C.FR. §353.22(a) (1997), clearly provided that re- 
quests for administrative review of an outstanding antidumping-duty 
order be made during the anniversary month of the publication of that 
order; that the agency was under no statutory obligation to conduct that 
kind of review in the absence of a proper, timely request; that, to the ex- 
tent the governing regulation contemplated agency initiation of such a 
review, it just as clearly provided for “the Secretary’s own initiative 
when appropriate,” 19 C.F R. §353.22(c) (1997) (emphasis added); and 
that the ITA did not “induce” Viraj to miss the filing deadline because 
(i) the rules referred to by the plaintiffs, which were published sub 
nom. Antidumping Duties; Countervailing Duties, 61 Fed.Reg. 7,308, 
7,364-65 (Feb. 27, 1996), were simply as noticed, namely, “proposed ru- 
lemaking and request for Public Comments”, and were not in effect dur- 
ing the period at issue herein; (ii) the regulation which was in effect 


7 The parties were called to answer questions in open court about the unclear lie of this action, whereupon they have 
presented a most belated, consent application for a preliminary injunction, which has not been granted. 
Contrary to such representations on the record, the defendant has now filed a declaration by its responsible Import 
Compliance Specialist to the effect that the ITA did not, in fact, issue liquidation instructions to Customs. 
Plaintiffs’ Complaint(s), para. 27. The acronym BIA signifies statutory provision for agency resort to best informa- 
tion otherwise available, while SSF is a short-form reference to plaintiffs’ merchandise. 
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clearly stated that the antidumping duty applicable “at the time of 
entry” would apply when no administrative review was requested, 19 
C.ER. §353.22(e)(1) (1997); (iii) that the ITA indicated during the new- 
shipper review instigated by Viraj that the results thereof would only 
apply to the entries covered by that process; and (iv) the February 1997 
invitation to request an administrative review stated clearly what the 
ITA would instruct Customs to do in the absence of a timely request. 
Furthermore, while the defendant does admit that the 


proposed regulations published by Commerce on February 27, 1996 
suggested that the applicable rate for purposes of the automatic as- 
sessment regulation would be the rate found in the most recently 
completed segment of the proceeding[9,] 


in fact the precise provision the plaintiffs attempt to rely on now was 
dropped officially by the Department in the face of “strong”!° negative 
objection on the part of the public, thereby leaving automatic assess- 
ment of antidumping duties at rates equal to estimated duties required 
on merchandise at the times of entry—in the absence of ITA receipt of a 
timely request for an administrative review. 19 C.FR. §351.212(c) 
(1998). That is, Viraj Forgings Ltd. was apprised at both the initiation 
and the conclusion of its new-shipper agency review that, unless other- 
wise indicated, the Department’s regulations were as amended by the 
interim versions published in the Federal Register on May 11, 1995, 60 
Fed.Reg. 25,130.!! 

Finally, accepting the above-quoted representation of plaintiffs’ coun- 
sel that discussions in March 1997 between U.S. importers of Viraj 
flanges and Customs engendered “some confusion”, there is no showing 
why that contact could not have taken place earlier—before the Febru- 
ary 28th deadline for requesting an administrative review. Indeed, the 
ITA has long warned the world of international traders that it will not 
conduct an administrative review of their U.S. entries based upon an un- 
timely request to do so. E.g., Certain Refrigeration Compressors From 
the Republic of Singapore; Final Results of Countervailing Duty Admin- 
istrative Review, 56 Fed.Reg. 63,713, 63,714 (Dec. 5, 1991). And, based 
upon the long-standing principle that the agency’s interpretation of its 
own regulations implementing the statute(s) it administers is entitled 
to “substantial weight”!”, the courts have held that the 


ITA is not required to accept clarifications of unclear, ambiguous or 
otherwise inadequate requests for administrative review after the 


9 Defendant’s Memorandum in Opposition, p. 16 (emphasis in original) 

10 Antidumping Duties; Countervailing Duties, 62 Fed.Reg. 27,296, 27,313 (May 19, 1997). 

11 62 Fed Reg. at 1,317. Cf. 60 Fed. Reg. at 55,241; Certain Pasta From Italy: Initiation of New Shipper Antidumping 
Duty Administrative Review, 62 Fed.Reg. 8,927 (Feb. 27, 1997); Certain Stainless Steel Wire Rod From India; Prelimi- 
nary Results of New Shipper Antidumping Duty Administrative Review, 62 Fed.Reg. 6,171 (Feb. 11, 1997); Stainless 
Steel Bar From India: Final Results of New Shipper Antidumping Duty Administrative Review, 62 Fed.Reg. 4,029 (Jan 
28, 1997); Fresh and Chilled Atlantic Salmon From Norway; Final Results of New Shipper Antidumping Duty Admin- 
istrative Review 62 Fed.Reg. 1,430 (Jan 10, 1997) 

In sum, proposed regulations, by their very nature, do not bind conclusively an agency. Cf. 5 U.S.C. §553. 

12 Asociacion Colombiana de Exportadores de Flores v. United States, 903 F.2d 1555, 1559 (Fed.Cir. 1990), quoting 
Floral Trade Council v. United States, 888 F.2d 1366, 1368 (Fed.Cir. 1989). 
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deadline for submitting requests for administrative review has 
passed. 


Floral Trade Council v. United States, 13 CIT 142, 144, 707 FSupp. 
1343, 1344, aff'd, 888 F-2d 1366 (Fed.Cir. 1989). To require otherwise 
could impede the orderly conduct of the review process ordained by Con- 
gress. 


B 


Part of that process, of course, is the collection of any duties found to 
be owed, including those directed at foreign dumping in the U.S. market. 
But the agency designated by Congress for their liquidation is the De- 
partment of the Treasury’s Customs Service, not the Department of 
Commerce’s International Trade Administration, ergo plaintiffs’ pro- 
posed form of order, which is quoted above, is not properly directed. 
Presumably, what counsel had in mind is that, under the Trade Agree- 
ments Act of 1979, as amended, the ITA is authorized viz. 19 U.S.C. 
§1675(a)(3)(B) to instruct Customs to liquidate entries reviewed for im- 
position of antidumping duties. 

Before this court can consider the actions or inactions of those two re- 
sponsible agencies, and their consequences as a matter of post-URAA 
law, it must address the question of its jurisdiction to render a decision 
thereon. To repeat, the plaintiffs have pleaded jurisdiction pursuant to 
28 U.S.C. §§ 1581(i), 2631(i). Defendant’s answer(s) denied this as a ba- 
sis for affirmative relief herein, but counsel have abandoned that posi- 
tion since the original joinder of issue. Be that as it may, by declining to 
conduct the administrative review requested by the plaintiffs, the ITA 
has precluded this court’s jurisdiction under 28 U.S.C. §§ 1581(c), 
2631(c). In such cases of agency inactivity, the court’s residual jurisdic- 
tion pursuant to subsection(s) (i) has been sustained. See, e.g., Pac Fung 
Feather Co. v. United States, 19 CIT 1451, 911 FSupp. 529 (1995): 


* * * The court may conduct limited review of agency action to de- 
termine whether such action falls within the agency’s congressio- 
nally-delegated authority and whether the statutory language 
authorizing the agency action has been properly construed. 


19 CIT at 1456, 911 FSupp. at 533, aff'd, 111 F3d 114 (Fed.Cir. 1997). 
And subsection 2631(i) incorporates the Administrative Procedure Act, 
5 U.S.C. §702. Section 706 thereof specifies the scope of review in a case 
such as this to include the court’s 


(1) compel[ling] agency action unlawfully withheld or unreason- 
ably delayed; and 
(2) hold{ing] unlawful and set[ting] aside agency action, find- 
ings, and conclusions found to be— 
(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; * * *. 
See 28 U.S.C. §2640(e); Shakeproof Indus. Prods. Div. of Ill. Tool Works, 
Inc. v. United States, 104 F.3d 1309, 1313 (Fed.Cir. 1997); Earth Island 
Institute v. Daley, 23 CIT 215, 230, 48 FSupp.2d 1064, 1077 (1999). 
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(1) 

URAA was enacted by Congress to implement the Uruguay Round 
Agreements signed by the United States. See H.R. Rep. No. 103-826, pt. 
1, pp. 4, 10-11 (1994). The purpose of amending section 751 of the Trade 
Agreements Act of 1979 in the manner quoted above, 19 U.S.C. 
§1675(a)(2)(B)(i), was to “conform U.S. law more specifically to [article 
9.5 of the Uruguay Round Antidumping] Agreement”!®, which states 
that, for any product subject to antidumping duties, 


the authorities shall promptly carry out a review for the purpose of 
determining individual margins of dumping for any exporters or 
producers in the exporting country in question who have not ex- 
ported the product to the importing Member during the period of 
investigation, provided that these exporters or producers can show 
that they are not related to any of the exporters or producers in the 
exporting country who are subject to the antidumping duties on the 
product. * * * No anti-dumping duties shall be levied on imports 
from such exporters or producers while the review is being carried 
out. The authorities may, however, withhold appraisement and/or 
request guarantees to ensure that, should such a review result ina 
determination of dumping in respect of such producers or export- 
ers, anti-dumping duties can be levied retroactively to the date of 
the initiation of the review. 


Uruguay Round Agreement on Implementation of Article VI of the Gen- 
eral Agreement on Tariffs and Trade, April 15, 1994, art. 9.5, H.R. Doc. 
No. 103-316, vol. 1, p. 1467 (1994). 

In the light of this principle, and the stated legislative intent to effec- 
tuate it, the court considers the matter clear that Congress afforded new 
shippers to the United States an avenue for assignment of their own 
dumping margins, if any, for shipments on or after request for review 
pursuant to section 1675(a)(2)(B)(i), supra, and that any “all-others” 
rate not attach to such shipments. To hold otherwise thus would not ap- 
pear to be in accordance with that law. 

The defendant claims that “Entry Number 0630988, the only entry at 
issue here, was not part of [the] new shipper review.” Defendant’s Mem- 
orandum in Opposition, p. 10. That is, 


only one sale was examined as part of the review and, thus, only the 
entry that corresponded to that sale * * * was subject to assessment 
at zero percent. 


Id. at 18. This current stance, however, does not necessarily establish 
the rational connection required by 5 U.S.C. §706(2), supra, between the 
facts found and the agency choice made to foreclose this court’s inter- 
vention. See, e.g., Burlington Truck Lines, Inc. v. United States, 371 US. 
156, 168 (1962). Indeed, careful consideration of the ITA’s own Federal 
Register notices regarding its new-shipper review does not conclude the 
matter. None specifies particular shipments. The Preliminary Results 
state that the “review covers one Indian manufacturer/exporter, Viraj, 


13 1.R. Rep. No. 103-826, pt. 1, p. 55 (1994) 
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and the period March 1, 1995 through August 31, 1995.” 61 Fed. Reg. at 
51,262. In the background section thereof, the agency notes that the 
first Viraj shipment entered on October 30, 1995. Id. 


[Export Price was] based on the price from Viraj to an unaffiliated 
party since the sale was made prior to importation into the United 
States, in accordance with section 772(a) of the Act. 


Id. However, in its published conclusion, the ITA states that, as 


a result of our comparison of CEP [constructed export price] and 
NV [normal value], we preliminarily determine that the following 
weighted-average dumping margin exists: * * * 0.00. 


Id. at 51,263. The Final Results repeat the scope of review indicated in 
the Preliminary Results. See 62 Fed.Reg. at 1,317. While the ITA may 
have based its determination on an examination of the one shipment 
that became entry number 0630859-2, that fact cannot be conclusively 
discerned from the record at bar, even after the hearing in open court 
and subsequent submissions. 

Given this shortcoming in the context of URAA and the international 
agreements it seeks to effectuate!*, this court is unable to conclude that 
liquidation of one Viraj post-new-shipper-review entry at zero percent 
and of the other at 162.14% would not be arbitrary and capricious. 


Ill 
Hence, judgment will enter, granting so much of plaintiffs’ motion as 


to enjoin permanently occurrence of such an administrative anomaly in 
this matter.!° 


144 long-standing principle of the United States has been that “an act of Congress ought never to be construed to 
violate the law of nations if any other possible construction remains.” Murray v. Schooner Charming Betsy, 6 U.S. (2 
Cranch) 64, 118 (1804). Cf, Restani & Bloom, Interpreting International Trade Statutes: Is the Charming Betsy Sink 
ing?, 24 Fordham Int’! L.J. 1533 (2001). 

15 Following the hearing, Defendant’s Response to the Court’s Inquiry Regarding the Relevancy of 19 U.S.C. §1504 
to This Action was filed. This submission fails to establish that liquidation of plaintiffs’ lone entry at issue herein has 
been “suspended as required by statute or court order” and thus that the entry cannot “be deemed liquidated at the 
rate of duty * * * asserted at the time of entry by the importer of record” within the meaning of section 1504(a) 
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Robert D. McCallum, Jr., Assistant Attorney General, Joseph I. Liebman, Attorney in 
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OPINION 


GOLDBERG, Senior Judge: The plaintiff importer in this case, Libas, 
Ltd. (“Libas”), brought this suit challenging the United States Customs 
Service’s (“Customs”) classification of twenty-nine entries of woven 
fabrics of cotton. Customs originally classified the fabrics as machine- 
made under HTSUS 5208.41.60, dutiable at a rate of 11.4% ad valorem 
and subject to quota restrictions. Libas filed a timely protest, claiming 
that the entries should be classified as hand-woven under HTSUS 
5208.42.10 or HTSUS 5208.41.20, depending on weight, and subject toa 
duty of 6% ad valorem, without quota restrictions. Customs denied the 
protest, and Libas sought relief before this Court. 

Subsequent to the initiation of this suit, the United States Court of 
Appeals for the Federal Circuit decided another case involving the same 
parties and different entries of the same merchandise. See Libas, Ltd. v. 
United States, 193 F 3d 1361 (Fed. Cir. 1999). In that decision, the Feder- 
al Circuit held that the reliability of Customs’s methodology for deter- 
mining whether the imported fabrics were power- or hand-loomed was 
open to challenge under the factors enumerated in Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). On remand, this Court 
held that Customs’s test was not reliable, and ordered the entries in 
question to be reliquidated at the rate applicable to hand-loomed fab- 
rics. See Libas, Ltd. v. United States, 24CIT__, 118 F Supp. 2d 1223 
(2000). 

In light of these decisions, Customs now concedes that the entries at 
issue in this case were of hand-woven cotton fabrics, and should be clas- 
sified accordingly. However, Customs has moved to sever and dismiss 
three! of the twenty-nine entries at issue here, on the grounds that the 
Court lacks jurisdiction. With respect to these three entries, Customs 
claims that Libas has failed to satisfy the jurisdictional prerequisites of 
28 U.S.C. § 2637(a), which provides that “[a] civil action contesting the 
denial ofa protest * * * may be commenced in the Court of International 
Trade only if all liquidated duties, charges, or exactions have been paid 


1 Entries G51-0130598-7; G51-0130623-3; and G51-0130624-1 
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at the time the action is commenced.” 28 U.S.C. § 2637(a) (2000). As the 
Court of International Trade has recognized, this requirement is strict. 
See Dazzle Mfg., Ltd. v. United States, 21 CIT 827, 828, 971 F Supp. 594, 
596 (1996). Because the government has challenged jurisdiction in this 
case, the burden falls on Libas to show that jurisdiction exists. Hambro 
Automotive Corp. v. United States, 66 CCPA 113, 117, 603 F3d 850, 853 
(1979). 

The parties submitted letter memoranda and supporting evidence, 
including copies of checks tendered by Libas and its surety, and argued 
the matter in a conference call with the Court. After review of all papers 
had herein, and upon further investigation and due deliberation, the 
Court finds that Libas has proven its compliance with the requirements 
of § 2637(a). Accordingly, the Court has jurisdiction over all twenty- 
nine entries at issue in this case, and will enter judgment directing Cus- 
toms to reliquidate said entries under HTSUS 5208.42.10, HTSUS 
5208.41.20, or HTSUS 5209.41.30, depending on weight. 
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NOTICE REGARDING PUBLISHERS OF USCIT RULES 


The Court does not provide copies of the Rules of the United State 
Court of International Trade. However, the Rules may be purchased 


from the following publishers. 


Fuglei & Associates 

9520 Keegan Trail 

Missoula, MT 59802 

Telephone: (800) 861-5780 
(406) 721-5617 


Gould Publications 

1333 N. US Highway 17-92 
Longwood, FL 32750-3724 

(U.S. Code—CD-ROM format only) 
Telephone: (407) 695-9500 


International Business Reports 
PO. Box 1425 

Vienna, VA 22183 

Telephone: (703) 759-3377 


Fax: (703) 759-1639 


Matthew Bender & Company 
LEXIS Printing 

1275 Broadway 

Albany, NY 12204 

(U.S. Customs Law—Appendix) 
Telephone: (800) 223-1940 


Oceana Publications, Inc. 

75 Main Street 

Dobbs Ferry, NY 10522 

(Customs Law and Administration 
or by individual copy) 

Telephone: (914) 693-8100 x 324 

Fax: (914) 693-0402 


Rules Service Company 
7615 Standish Place 
Rockville, MD 20855 
Telephone: (301) 424-9402 
Fax: (301) 762-7853 


The Bureau of National Affairs 
1231 25th Street, N.W. 
Washington, DC 20037 
Telephone: (800) 452-7773 
Fax: (202) 452-7583 


West Group 

620 Opperman Drive 

Eagan, MN 55123 

(U.S. Code Annotated hardcopy, 
CD-ROM and Internet formats) 

Telephone: (800) 762-5272 


In addition, the Rules are published in 28 U.S.C., prepared by the Of- 
fice of the Law Revision Counsel and may be purchased from the U.S. 
Government Printing Office, Superintendent of Documents, Washing- 
ton, DC 20402, Telephone: (202) 512-1800. 


LEO M. GorRDON, 
Clerk of the Court. 




















Index 


Customs Bulletin and Decisions 
Vol. 36, No. 22, May 29, 2002 


U.S. Customs Service 


Treasury Decisions 


Duty-free treatment of articles imported in connection with 
the Volvo Ocean Race 

Tuna Fish—Tariff-rate quota; the tariff-rate quota for 
calendar year 2002, on tuna classifiable under subheading 
1604.14.20, Harmonized Tariff Schedule of the United 
States (HTSUS) 


General Notices 


Copyright, trademark, and trade name recordations: 
NGI ete Nr he eats Bee etl RO a ig cn Oo rte a 


No. 4-2002 
CUSTOMS RULINGS LETTERS AND TREATMENT 


Tariff classification: 
Proposed modification/revocation: 
Cream 
Proposed revocation and modification/revocation: 
Foot-propelled scooters and a scooter repair kit 


U.S. Court of International Trade 


Slip Opinions 
Slip Op. No. 
Libas, Ltd. v. United States 
Viraj Forgings Ltd. v. United States 


Notice 


Notice regarding publishers of USCIT Rules 
Federal Recycling Program 
Printed on Recycled Paper 

U.S. G.P.0. 2002-491-793-40060 











